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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
CRUZ ALEXANDRO LARA,
Defendant-Appellant.

NO. 44019
Ada County Case No.
CR-2015-10298

RESPONDENT'S BRIEF

Issue
Has Lara failed to establish that the district court abused its discretion by
imposing a unified sentence of life, with seven years fixed, upon his guilty plea to lewd
conduct with a minor under 16?

Lara Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Thirty-two-year-old Lara sexually abused his seven-year-old niece, M.L, while
she was living in his home. (PSI, pp.2-4. 1) Lara admitted he “‘groom[ed]’” his niece “‘by
1

PSI page numbers correspond with the page numbers of the electronic file “LARA
44019 psi.pdf.”

1

bribing her and friendly touching,’” which progressed to performing oral sex on her and
“‘rubbing [his] penis against her vagina.’” (PSI, p.4.) M.L. reported that Lara “put his
penis on her vagina and white stuff came out of his penis onto her belly. She further
disclosed Mr. Lara put his mouth onto her privates and put his privates onto her
privates. She said Mr. Lara told her not to tell her aunt anything.” (PSI, p.3.) M.L.
estimated that the sexual abuse occurred “‘10 times.’” (PSI, p.3.) The abuse came to
light when Lara’s seven-year-old son, A.L., found videos on Lara’s phone of his father
“‘hurting [M.L.].’” (PSI, p.213.) A.L. took the phone to his older brother, 11-year-old
D.L., who “saw two videos of his dad having ‘sex’ with [M.L.]” and subsequently “hid the
phone so that his dad could not come and get it and he could show the video to his
mom.” (PSI, p.213.) When D.L.’s mother came home from work, D.L. told her about
the videos; however, before he could show Lara’s phone to her, she “confronted his dad
and his dad charged up the stairs and found the phone” and deleted the videos. (PSI,
p.213.)
A grand jury indicted Lara on one count of lewd conduct with a minor under 16
and two counts of sexual exploitation of a child. (R., pp.15-17.) Pursuant to a plea
agreement, Lara pled guilty to lewd conduct with a minor under 16 and the state
dismissed the remaining charges. (R., pp.58, 61.) The district court imposed a unified
sentence of life, with seven years fixed. (R., pp.75-78.) Lara filed a notice of appeal
timely from the judgment of conviction. (R., pp.72-74.)
Lara asserts his sentence is excessive in light of his difficult childhood, work
history, purported remorse, and because he is moderately amenable to treatment.
(Appellant’s brief, pp.2-5.) The record supports the sentence imposed.
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The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum penalty for lewd conduct with a minor under 16 is life in prison.
I.C. § 18-1508. The district court imposed a unified sentence of life, with seven years
fixed, which falls well within the statutory guidelines. (R., pp.75-78.) At sentencing, the
state addressed the heinous nature of the offense, Lara’s history of sexually offending
against a very young child, his high risk to reoffend, and his failure to rehabilitate or be
deterred despite having previously completed sex offender treatment. (3/2/16 Tr., p.9,
L.18 – p.14, L.17 (Appendix A).) The district court subsequently articulated its reasons
for imposing Lara’s sentence. (3/2/16 Tr., p.19, L.21 – p.24, L.6 (Appendix B).) The
state submits that Lara has failed to establish an abuse of discretion, for reasons more
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fully set forth in the attached excerpts of the sentencing hearing transcript, which the
state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Lara’s conviction and
sentence.

DATED this 31st day of August, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of August, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming __________
LORI A. FLEMING
Deputy Attorney General
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One of the last thing, Judge, in
Dr. Johnston's report it says that he had a
problem with women authority figures. He says he
has had several women bosses, and he says he has
gotten along fine with them. He does not have a
problem with them. Those are the inconsistencies
and discrepancies that we wanted to make the Court
aware of.
THE COURT: Okay. Will there be testimony
today?
MS. GUZMAN: Not from the State, Your Honor.
MR. STEVELEY: Just recommendations, Judge.
THE COURT: Okay. All right. Well, I would
like to hear the State's recommendations first.
MS. GUZMAN: The State is going to ask for
restitution in the amount of $486.72 for the
Medicaid.
Your Honor, this case is troubling on
many levels. First and foremost because when this
defendant was a juvenile, he sexually offended
against a two-year-old. He went to juvenile
corrections to complete sex offender treatment.
And he got out. And he got out and he started a
family. And met his wife. I think she was trying
her best to keep a family together.
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phone, deleted all of the images that were on
there and basically called his children liars.
The children - we were prepared to go
to trial. Both boys were adamant about what they
had seen. Let's just be quite clear, his two sons
weren't all that favorable towards the
seven-year-old. She is a little girl. She is
coming into their family. But they were honest.
They were trustworthy. Their testimony stayed
consistent.
And it was heartbreaking for this
defendant's wife. She just had had a baby. She
didn't know really what to believe. Didn't want
to believe it, but she called the police and did
the right thing.
But it is disturbing because he has
already been through this once with sex offender
programming. And then we get back the
psychosexual evaluation and this guy is no dummy.
I mean, he is intelligent. But he comes back with
a high risk to reoffend. He comes back with
antisocial narcissistic personality
characteristics, anger management issues,
protensity towards impulsivity, substance abuse
issues and pedophilia. And he blames substance
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And I have to say that there are, you
1 abuse as to why he molested this little
know, three heroes really in this case. And
2 seven-year-old girl.
actually four, if you consider the victim, because
3
As we all know in this business, that
this little girl who was seven, had no family, she
4 doesn't cause you to molest anyone. Maybe it will
had been shuffled from family members to family
5 lower your inhibitions. He was determined to be
members. And then she shuffled to this
6 amenable for sex offender treatment. It was
defendant's home. She is happy just to have a
7 advised that it began in a structured environment
home. She would call his wife mom.
8 just to limit his access to potential victims and
And according to the seven-year-old,
9 the opportunity to commit a future sexual offense.
almost immediately when she arrived in February,
10 He was determine to be less likely to comply with
he began sexually abusing her. And she stayed
11 supervision than the typical sex offender. Those
12 are all concerns as to whether - how to keep him
quiet, like all little kids seem to do when
they're told to. I think she was just happy kind
13 contained giving his history.
of to have a home.
14
He said that it only happened once and
And the only reason it ever even got
15 it was over an hour or two. And that he fondled
reported was because the defendant's own son got
16 her and he had her fondle his penis and there was
ahold of his phone and saw - his youngest son saw
17 oral sex, et cetera. However, I just want to note
a video of this defendant having sexual relations
18 that the victim said it happened multiple times.
He states: "I committed a horrible,
with his seven-year-old cousin. When that
19
20 disgusting act. And I abused a family member's
occurred he thought - he was still little - he
21 trust." That is true. But I would note on jail
thought that his dad was hurting her. Gave the
22 calls he totally minimized his involvement and
phone to his older brother who looked at it and
then waited to tell his mother.
23 even that the victim is a child.
He has got quite a criminal history
24
When he told his mother what happened,
25 when you look at it from the vantage that he
this defendant had immediately got ahold of the
Nicole L. Julson, Official Court Reporter, Ada County, Idaho
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started when he was about 15 getting in trouble.
Also that he spent so much time in juvenile
detention I think it is only during that period
that he basically stays out of trouble.
In 2006, he had a domestic assault,
which was amended to domestic battery with a child
present. He has 2006 malicious injury to property
and then these charges. He admits smoking
marijuana. Drinking even during this time when he
has children.
He says that he is uncomfortable
talking about his sex addiction, but I think it is
not sex addiction. It is pedophilia that we are
dealing with at this point. So the State has
really grave concerns given that he has had two
small children as victims. He has a diagnosis of
pedophilia. He had four probation violations when
he was younger. He has a mild severity of
substance abuse issues. He had severe sexual
issues. He has full fledged personality disorder.
And there was concerns about even
whether with this high risk to reoffend that it
even actually truly reflected the accurate results
because he showed a high level of defensiveness.
So based on all of that at this time,

15
guilty. He is an inmate worker. He has no
problems in the jail. He has been in there for
3 six months. Though deemed a high risk, he is
4 amenable to treatment. I thought that he gave a
5 fairly honest assessment of what he did and holds
6 himself accountable on page four of the
7 presentence report when he gives his version of
8 events.
9
He comes from very tough upbringing.
10 He is the victim of sexual abuse himself. His dad
11 was both physically and verbally abusive toward
12 him. He does have a good family relationship with
13 his siblings however. He does have a high school
14 degree that he completed while at St. Anthony. He
15 reports that he attended ITT Technical Institute
16 for two years studying networks systems. He has
17 job skills as a builder with Curbside Concrete.
18 He believes he could be rehired there. He also
19 has job skills as a janitor, production line
20 laborer through Western Trailer.
21
He previously did receive sex offender
22 assessment and treatment with McNeal and
23 Associates where he was deemed to not suffer any
24 mental health issues. So Dr. Johnston's diagnosis
25 is different than at least one dia~osis that he
1
2
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the State is going to ask for a sentence of three
1 had previously.
years fixed followed by 27 years indeterminate.
2
Dr. Johnston opines that he does now
3 We would ask for restitution. I left my no
3 possess a narcissistic and antisocial personality
4 contact order on my desk, but I would also ask for
4 trait, but is amenable to treatment and believes
5 a no contact order in this case with the victim.
5 that he is treatable.
6
And that he have no contact order with
6
He personally agrees that alcohol
7 his own biological children, unless approved by
7 contributed to this behavior. Not that it was the
8 their mother given that he had thrown them under
8 cause, Judge, but as Ms. Guzman said, it lowered
9 the bus as far as lying, being deceitful when they
9 his inhibitions to the point where he went ahead
10 said what it was that they had seen. Additionally
10 and committed this act.
11
that he had placed a jail call to their mother
11
The good news in the psychosexual
112 advising her that she needed to talk to them about
12 report, Judge, is that Mr. Lara-Cruz did not match
how serious the nature of these charges were at
13 the profile for being psychopathic. He also ;14 the time.
14 Mr. Cruz also perceives that his addiction to
I would also ask the Court to impose
I 15
15 pornography played a significant role in the
16 some type of fine and court costs and public
16 inappropriate behavior that he engaged in.
I
:11 defender reimbursement. Thank you.
17
He is intelligent, Judge. And as
l1s
18 Ms. Guzman pointed out, I think he is certainly
THE COURT: Okay.
19
19 somebody who can get through the programming,
MR. STEVELEY: Thanks. Despite the fact,
20 Judge, that early on he did not admit or
20 whether it is in custody or out. He wants me to
I 21 acknowledge that this happened, I mean, that's
21 ask the Court to consider a rider. And if the
22 especially in this kind of a crime, I think that's
22 Court is not inclined in that direction than
23 fairly normal of the embarrassment that it would
23 impose a sentence of two plus eight for ten with
I 24 cause to admit it.
24 emphasis on the rehabilitation, which he is
But despite that, Judge, he has pied
25
25 willing to participate in. Thank you.
Nicole L. Julson, Official Court Reporter, Ada County, Idaho
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1
THE COURT: Mr. Lara, your comments.
1 and alcohol contribute to the offending and will
2
THE DEFENDANT: Your Honor, the root I had a 2 be committed to a sober lifestyle. I will also
3 few charges as a juvenile. One domestic assault
3 commit to all of the supervision and commit to
4 against my brother. Another malicious injury to
4 classes and drug testing. I will do this not only
5 property carried on to 2006. I don't understand
5 for my good but the good of the community as well
6 why. I know the matter of restitution, which I
6 as still be able to provide for my children. To
7 thought was going to be eventually taken to civil
7 still be a productive member of society.
And also, Your Honor, at my time at
8 court. The owner of property he did say that's
8
9 where he was going to go. And I was never picked
9 St. Anthony, I didn't hear about the word
10 up on it or came to that. I did have the lewd and
10 pedophile at all. Never dawned on me. Never 11 lascivious as a juvenile against another family
11 nobody suggested that. But after reading
12 member.
12 Dr. Johnston's report, I see how that could be a
13
I was sent to St. Anthony to
13 problem for me. And I just want to extend my
14 participate in sex offender program and drug and
14 apologies to both victims, being my niece and my
15 sons for experiencing something they shouldn't
15 alcohol classes. I completed both successfully.
16 And I learned a lot about myself and internalized
16 have. Thank you, Your Honor.
17 much of the treatment. Afterwards part of the
17
THE COURT: Is there a legal cause why we
18 plan, empowerment program. Learned a lot of drug
18 should not proceed?
19 skills. Became familiar with the area.
19
MS. GUZMAN: No, Your Honor.
20
I since then worked different jobs,
20
MR. STEVELEY: None known.
21 Your Honor. I went into fast food, janitorial,
21
THE COURT: Well, the defendant has pied
22 construction. And because of the work ethic and
22 guilty to lewd and lascivious conduct with a
23 social skills I had with the contractors, I was
23 seven-year-old child who was his niece. The
24 able to move up in all aspects of those jobs.
24 reason that she was residing with them is because
25
While at Empowerment, I met Joy and we
25 basically her family had fallen apart and the
20
18
1 had three kids together. I always had an active
1 mother appeared to have disappeared and her father
2 role in their lives. I had always been there for
2 was in prison for dealing in methamphetamine. The
3 every birthday and been there for their birth.
3 girl came into the defendant's household.
4 And all the lessons I have learned from
4
According to her version, he sexually
5 St. Anthony, I taught these to my kids.
5 abused her multiple times by performing oral sex
6 Fundamentals of those programs is to do what is
6 on her and engaging in genital to genital contact
7 right and stand up for yourself, which is why I am
7 and other sexual acts. He filmed the encounters
8 here today, Your Honor. My son saw something that
8 with his niece. And his eleven-year-old son
9 he knew was wrong and he did the right thing by
9 discovered the video of some of the crimes on his
10 reporting it.
10 phone. And that's what brought it to the
11
While under the influence, Your Honor,
11 attention of the authorities.
12
Definitely the defendant's son
12 I made poor judgments and acted on them when I
13 know I should not of. I took advantage of family
13 described in great detail the level of sexual
14 member's curiosity and earned their trust and I
14 misconduct that was occurring against his cousin.
This is the defendant's second lewd and
15
15 justified my actions because I physically wasn't
16 lascivious conduct. When he was 15 or 16 years
16 hurting her. I gave no thought to my actions and
17 old, he sexually abused his two-year-old cousin
17 how it would hurt her or those in my family. I
18 while watching television. He was committed to
18 didn't consider the effects of my actions. I
19 the Department of Juvenile Correction. He got sex
19 didn't consider the effects that it might cause
20 offender treatment at St. Anthony.
20 her presently or in the future. I was
He has a misdemeanor record for
21
21 inconsiderate and selfish. I take full
22 domestic violence, malicious injury to property,
22 responsibility for my actions.
23 multiple driving without privileges, a domestic
I realize I need help with the problem
23
24 assault in 2006. What is of concern both to this
24 and I am willing to do all that I can so it
25 Court and the evaluator is his extraordinary level
25 doesn't happen again. I also realize how my drug
Nicole L. Julson, Official Court Reporter, Ada County, Idaho
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of sexual preoccupation. The fact that he has
previously committed sex offenses against very
small children and has committed a sex offense
again. While the diagnosis of pedophile actually
is not common, it does not seem inappropriate in
this particular case.
Dr. Johnston performed a sex offender
evaluation and concluded that the defendant was a
high risk to reoffend. His lengthy record as an
adult and as a juvenile was reviewed. All police
reports and statements of the defendant himself
were reviewed. A number of tests were performed.
The defendant was interviewed.
It was Dr. Johnston's conclusion that
the defendant's patterns were consistent with
antisocial person. And based upon all of that
extensive testing, review of the records and
discussions of the defendant himself, he concluded
that the defendant would be a very - would be a
high risk to reoffend. He concluded that he had a
tendency to act in opportunistic or low levels
predator ways offending against available small
children who are easily manipulated. In his
history that means two convicted offenses. This
offense was sexual misconduct number of times with
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warranted because he knew what he was doing was
wrong. He had been previously sanctioned for the
sexual abuse of a two-year-old. He had undergone
many months of treatment and that was to no avail.
So I think that based on his past
conduct towards vulnerable children and the nature
of this offense that he does indeed present
looking apart from Dr. Johnston's assessment a
high risk of reoffense to others.
When a person shows himself to be
acting in the manner in which the defendant has
acted, a penalty begins to serve a significant
role as a deterrent to the offender as well as a
natural consequence for engaging in misconduct
that the defendant clearly and unequivocally knew
was wrong and illegal. This is also a case in
which I think it is appropriate to remove the
defendant from access to children for an extended
period of time.
I'm going to impose a sentence on count
one of seven years fixed to extend to the
defendant's lifetime. I think he should be
supervised whenever he becomes eligible for
release. I don't think he should be allowed
around minor children.
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a seven-year-old and his prior offense, which
1
The allegations of severe addiction to
involves sexual misconduct of a two-year-old.
2 pornography, severe preoccupation with sexual
Obviously, there is additional harm to
3 activity, even allegations of bestiality. I think
in the fact that his 11-year-old son was also
4 that this is an appropriate sentence and that the
exposed to the vivid depiction of his father in
5 defendant will need to be monitored for the rest
the process of sexual offending against his
6 of his life.
cousin.
7
You do have 42 days in which to appeal.
The level of criminal thinking in this
8 You will be given credit for time served for time
case is quite substantial. I note that he had
9 previously served. I signed a no contact order
received prior treatment for the lewd conduct
10 with all minors.
involving the two-year-old victim. But he
11
(Proceedings concluded 3:37 p.m.)
apparently did not utilize what he learned in that
12
-0000000treatment program to stop himself from sexually
13
offending multiple times against his
14
seven-year-old niece. He admits that he
15
cultivated the niece when she moved into his
16
household because her family had collapsed by his
17
attention to her and focus on her.
18
He is severely sexually focused. He is
19
32 years old. He has had extensive treatment.
20
And yet, he has chosen once again to engage in
21
serious sexual abuse of a young child.
22
He presents I think a serious ongoing
23
risk to minors because of his unwillingness to
24
control his impulses. I think a severe penalty is
25
Nicole L. Julson, Official Court Reporter, Ada County, Idaho
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